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With the ever-increasing focus on
white collar prosecutions, the line
between civil fraud, on the one
hand, and mail or wire fraud,! on
the other, is becoming harder to
distinguish. The difficulty finding
this line is illustrated by the fre-
quency with which civil RICO com-
plaints allege predicate acts based on
wire or mail fraud.?2

Because fraud allegations can
quickly resultin a grand jury in-
vestigation or a prosecution, it is im-
portant for civil litigators to be aware
of the need to employ carefully the
Fifth Amendment privilege against
self-incrimination. Failure to make a
timely invocation of the privilege can
have disastrous consequences, An
inadvertent waiver can make a bad
situation much worse.
~ The purpose of this article is to
point out frequent situations en-
countered in civil litigation where the
invocation of the privilege should
seriously be considered and how the
privilege should be invoked.

The starting point is to determine
whether your client has a privilege
against self-incrimination. Under the
Georgia Constitution “[nJo person
shall be compelled to give testimony
tending in any manner to be self-
incriminating.”® Furthermore, the
Official Code of Georgia provides
that “[n}o party or witness shall be
required fo testify as to any matter

which may incriminate or tend to in-
criminate himself...”4 A person in-
criminates himself when he
furnishes evidence which subjects
him to a penalty, forfeiture or
punishment for a crime. 5

When deciding whether a witness
is entitled to invoke the privilege
against self-incrimination, the court
need only find that the witness
might conceivably be criminally im-
plicated.® A party or witness may
raise the Fifth Amendment in
response to any discovery if the
answer “might be a link in an in-
criminating chain or provide a lead
to other usable evidence.”7 A
witness in a state court can claim the
privilege against self-incrimination as
to matters which might tend to in-
criminate him or her under either
state or federal law.8

1f the invocation of the privilege is
challenged, the trial court must
determine whether the answers
could incriminate the witness. If so,
then the decision whether it might
incriminate the witness is left to the
witness. ? On the other hand, where
the trial court determines that the
answers could not incriminate the
witness, the witness must testify (or
be subject to the court’s sanction). 10
Itis for the trial court to decide if the
danger of incrimination is “real and
appreciable.” 1 ,

When deciding whether the
danger of incrimination is “real and
appreciable,” the frial court considers
the implications of each question to
which the privilege is raised and the
setting in which it is asked.!2
Because the trial court cannot
evaluate the invocation of the
privilege in a vacuum, the privilege
cannot be asserted in advance of the
questions actually being asked dur-
ing an examination or at a hearing. 13

Where “questions are on their face
innccent,” the party raising the
privilege “may be required to pro-
vide sufficient information on which
the court may find that a real danger
of incrimination exists.” 14

The trial judge must be absolutely
certain after a careful consideration
of all of the circumstances in the case
that the witness is mistaken and that
the answers cannot possibly have a
tendency to incriminate before he
denies the witness the protection of
the privilege. 15

Given the breadth of the federal

mail fraud statute, it should be &

relatively easy for a witness to
establish that a line of questioning
might tend to incriminate him or her.
For example, the Department of
Justice Manual contains the follow-
ing discussion about the term
“scheme” used in both the federal
mail and wire fraud statutes:
“The fraudulent aspect to the
scheme to defraud is to be
measured by nontechnical stan-
dards and is not restricted by any
common-law definition of false
pretenses. The law puts its im-
primatur on the accepted moral
standards and condemns conduct
which fails to match the “reflection
of moral uprightness, of fun-
damental honesty; fair play and
right dealing in the general and
business life of members of
society.” 16
Of course, the invocation of the
privilege has consequences. Unlike
criminal prosecutions, the invocation
of the privilege raises an inference in
civil litigation which is admissible
against the party invoking the
privilege. 17 :
The dilemma of deciding whether
to invoke the privilege only applies
to individuals, since corporations do




not have a Fifth Amendment
privilege against self-incrimination. 18
Thus, by suing both a corporation
and individuals associated with the
corporation, a plaintiff can obtain the
double benefit of obtaining incrimin-
ating information from a corporation
while simultaneously forcing in-
dividual defendants to invoke the
privilege against self-incrimination. 1®

The first situation in civil litigation
where invocation of the privilege
should be considered is in the
answer to the cemplaint. One
strategy which may be employed in
order to avoid having to invoke the
privilege against self-incrimination in
the answer is the use of Rule 12(b)
motions which, at least in federal
court, 2 although not in Georgia
state courts, 21 precludes the need to
file an answer. This has the effect of
_ either delaying the time for publicly
invoking the privilege, or doing
away with it altogether.
.. If the defendant must answer the
3 complaint, it may well be that admit-
ting the allegations could be self-
incriminating, especially since
pleadings in a civil action may be ad-
missible as an admission in any
subsequent criminal prosecution.?2
However, if a defendant refuses to
answer certain allegations by invok-
ing the privilege, the defendant’s
claim of the privilege is treated as
equivalent to a specific denial in the
answer. 2% This prevents the entry of
a default judgment se that the exer-
cise of the privilege is not too
costly.24

Furthermore, it does not appear
that by merely answering a com-
plaint, or by denying the factual
allegations contained therein, the
defendant waives the right to assert
the privilege against self-incrimina-
tion later in the proceedings.25
However, a defendant who does not
invoke properly the privilege against
self-incrimination in the answer may
be subject to judgment on the
pleadings. 28

While a denial of a factual allega-
tion in a complaint is probably not a
waiver of the defendant’s Fifth
Amendment privilege, an admission
in an answer without invoking one’s
privilege against self-incrimination

can constitute such a waiver if the
answer is verified.?” According to
one commentator, a civil defendant
must file an answer and is “obliged
to answer those allegations that he
can and make a specific claim of the
privilege as to the rest.”28

Asserting an affirmative defense
would likely not result in the waiver
of the defendant’s Fifth Amendment
privilege.?® However, it has been
held that raising an affirmative
defense might result in the waiver of
the attorney-client privilege3® if the
party asserting the privilege placed
information protected by the
privilege in issue through the asser-
tion of the affirmative defense.3! By
using the attorney-client privilege as
a sword, rather than only as a shield,
courts have found an implied waiver
of the right to assert the privilege.
Under such circumstances, the asser-
tion of the privilege would be
manifestly unfair to the opposing
party who would be denied access to
information vital to its response to
the affirmative defense.

‘While a denial of a factual
allegation in a complaint is
probably not a waiver of the
defendant’s Fifth Amendment
privilege, an admission in an
answer without invoking
one’s privilege against self-
incrimination can constitute
such a waiver if the answer is
verified.”

However, since waivers of the
Fifth Amendment privilege are not to
be lightly inferred3? and courts
generally indulge every reasonable
presumption against finding such a
waiver, 33 it is unlikely that the mere
raising of an affirmative defense
would lead to a waiver of the privi-
lege against self-incrimination, es-
pecially if the affirmative defense
does not place information protected
by the privilege in issue.

For example, if a defendant raised
the affirmative defense of unclean
hands, he would not impliedly waive
the Fifth Amendment privilege be-
cause the affirmative defense focuses

on the plaintiff’s unclean hands, not
the defendant’s.3% On the other
hand, if the court balances the
equities {or fault) of both parties
when applying the unclean hands
maxim, it is arguable that the defen-
dant’s conduct was placed in issue by
raising the affirmative defense.35 It
is not clear whether this would result
in an implied waiver of the privilege
against self-incrimination. However,
as the privilege against self-
incrimination is based upon both the
Georgia and United States Constitu-
tions and courts generally indulge
every reasonable presumption
against finding such a waiver, 38 it is
unlikely a court would find a waiver
under these circumstances.

While the general rule is that by fil-
ing a lawsuit the plaintiff has not
thereby waived his or her right to in-
voke the privilege against self-
incrimination, this is not the univer-
sal rule. 3 In fact, some cases have
adopted what has been called an
“automatic waiver” rule.%® In yet
other cases the courts, while declin-
ing to hold that a plaintiff has waived
the right to assert the Fifth Amend-
ment privilege simply by filing a
lawsuit, have nevertheless held that
his complaint may be dismissed for
asserting the privilege. 3 However,
in these cases the courts apparently
never considered whether the action
should be stayed pending termina-
tion of the criminal proceedings. 40

A defendant may also consider
seeking a stay of civil litigation pend-
ing the outcome of a criminal in-
vestigation or prosecution. Once
again, the purpose of seeking a stay
is to avoid having to confront the
dilemma of invoking the privilege in
civil litigation, although by moving
to stay a defendant may disclose the
need to invoke the privilege as to the
allegations in the complaint.
However, generally, especially when
the civil opponent is a government
agency, stays are not granted, with
some exceptions, unless there is a
pending indictment.4! Prior to in-
dictment, stays of civil litigation may
be difficult to obtain, although stays
of discovery until the expiration of
applicable statutes of limitations have
been granted. 42 '



Once the answer is filed, the next
time that the privilege must be con-
sidered is when various discovery
procedures are employed. Once
again, the privilege against self-
incrimination should be invoked if
the response to the discovery might
tend to subject the defendant fo
criminal prosecution. There must be
a timely invocation of the privilege in
order to avoid a waiver.

Generally, once a witness answers
some questions regarding a par-
ticular subject matter, he may not be
allowed to assert his privilege to
refuse to answer as to the details of
that particular topic. 43 However, the
witness can invoke the privilege if
further answers present a risk of fur-
ther incrimination. 44

One question which arises is if
there has been a waiver of the
privilege in civil litigation, does that
waiver extend to a subsequent
criminal prosecution? For example, if
a civil defendant waived his privilege
against self-incrimination and
testified briefly at a deposition on a
particular topic, can that defendant
later invoke his privilege against self-
incrimination if he is served with a
grand jury subpoena where the pro-
secution intends to cenduct a more
thorough and complete cross-
examination on that topic? Under
both Georgia and federal law, the
answer is probably that the defen-
dant can invoke the privilege in any
subsequent proceeding; 4% however,
any admission previously made by
the defendant in the civil litigation
will probably be admissible in a
subsequent criminal prosecution,*8
This is true even if the defendant at-
tempted to reserve his right to object
at a later time. 4’

Under Georgia law, when invok-
ing the privilege in response to
discovery it is not clear that it is
always necessary to explicitly refer to
the privilege. The Georgia Supreme
Court has held that a refusal to
answer is sufficient when it was
“plain from the context of the ques-
tioning in general that plaintiff was
invoking the fifth amendment privi-
lege against self-incrimination.” 8

Although the Georgia Court of Ap-
peals has also acknowledged this

“silent” invocation of the privilege,
in one case it analyzed “the limited
and unique circumstances” and
found that the assertion of the
privilege post-appeal “was pure
afterthought” and there had been no
silent invocation earlier. Thus, the
Court concluded that the “privilege
may not be relied on and must be
deemed waived if not in some man-
ner fairly brought to the attention of

the tribunal which must pass upon
it, 49

‘Generally, once a witness
answers some questions
regarding a particular subject
matter, he may not be al-
lowed to assert his privilege
to refuse to answer as to the
details of that particular
topic. 43 However, the witness
can invoke the privilege if fur-
ther answers present a risk of
further incrimination.’

More recently, however, the
Georgia Supreme Court has stated
“that where a party asserts the Fifth
Amendment privilege against self-
mcrimination to matters sought to be
discovered, he must respond to each
question asked, asserting the privi-
lege to those questions he deems
necessary.” 50 Of course, the question
remains whether the assertion of the
privilege must be explicit or may be
“silent.” 51

There may be situations where the
“silent” invocation of the privilege,
rather than an explicit invocation,
needs to be seriously considered.
There are situations where an oppos-
ing party will attempt to interrogate
a deponent on a topic of dubious
relevance for the very purpose of for-
cing the deponent to publicly invoke
his or her privilege against self-
incrimination. In such instances, a
“silent” invocation of the privilege
should be seriously considered if in
the context of the questioning it is
clear that the answer might tend to
incriminate the deponent.®2 The
“silent” invocation of the privilege
permits the deponent to preserve his

or her privileges against self-
inerimination while simultaneously
preventing an opponent from obtain-
ing an unfair advantage by forcing a
public invocation of the privilege
{which would, of course, then be
available for public dissemination).

In lieu of a “silent” invocation of
the privilege, there might be situa-
tions where a witness could consider
invoking the privilege under seal to
avoid any unfair use of its invocation
in public. For example, a protective
order might be sought to have the
deposition conducted with no one
present except persons designated
by the Court and to have the
transcript sealed and opened only by
order of the Court.5 One problem
with this approach may be the
Uniform Superior Court Rule which
declares that all court records are
public and available for public in-
spection. %4

When invoking the privilege,
either explicitly or silently, there may
be other procedural requirements. In
federal court the deponent must not
only make a timely invocation of the
privilege, but also may-be required
to immediately seek a protective
order. Under federal case law,
counsel cannot direct a witness not
to answer and then leave it to his or
her opponent to bring the matter
before the court in a motion to com-
pel. 58

In Georgia, on the other hand, the
Supreme Court has declared that
when a party invokes the privilege
against self-incrimination the “party
seeking discovery is then entitled to
make a motion to compel discov-
ery.”% “It thereafter becomes the
responsibility of the trial court to
determine whether the refusal to res-
pond to discovery is within the
privilege claimed.”57

Before invoking the privilege
against self-incrimination, a witness
should make sure that the discovery
sought would be relevant. At least
under Georgia law, if the discovery
is not relevant, then the witness may
wish to invoke the “privilege” to be
free from irrelevant questions,58
Moreover, if the question is relevant
only as to the credibility of the
witness, the witness may wish to in-




voke the privilege against answering
questions which would tend to bring
infamy, disgrace or public contempt
upon himself. 5 In both of these in-
stances, the witness can avoid
publicly invoking the privilege
against self-incrimination. However,
counsel must be careful to avoid a
waiver of the privilege against self-
incrimination. &0

When responding to interroga-
tories, production requests or re-
quests for admissions, the respond-
ing party is required to make a timely
objection to the discovery request or
waive objections.®! However, it is
unclear whether there can be a silent
or implicit invoking of the privilege
as to written discovery requests.

If the party served with a request
for admission does not serve a timely
answer or objection and does not
move for an extension of time, the
matter stands admitted.52 Admis-
sions made pursuant to a request for
admissions are for the purposes of
the pending action only, 8 Thus, an
admission may not be admissible
later in a criminal prosecution;
however, it may still be used to pro-
vide leads which result in the
discovery of incriminating evidence.

A situation which may affect the
invocation of the privilege is when
the discovery is sought from an in-
dividual who is designated to re-
spond on behalf of the corporation.
As stated previously, the corporation
has no privilege of its own. How-
ever, the designated agent would
have such a privilege. In this situa-
tion, the Supreme Court has stated
that the corporation cannot designate
an agent who, in response to the at-
tempted discovery, invokes the
privilege against self-incrimination. 54
If no agent of the corporation can re-
spond without invoking the privi-
lege, the proper remedy is to stay
discovery until termination of the
criminal action. %

The last situation where the in-
vacation of the privilege against self-
incrimination must be considered is
the actual trial of the civil lawsuit. If
the defendant has consistently in-
voked his or her privilege against
self-incrimination in response to the
complaint and during discovery, the

trial court may well preclude that
defendant from testifying at trial
because to permit the testimony
would aillow the defendant to “sand-
bag” the opposition. 56

As stated previously, 87 a party in
a civil case is entitled to the adverse
inference which results from an op-
ponent’s invoking of the Fifth
Amendment privilege. Moreover, in
civil litigation a party may generally
call a witness even if it is known the
witness intends to invoke his Fifth
Amendment privilege.% And when
the witness is an employee of a cor-
porate party, or was an employee at
the time of the incident in question,
the influence might be drawn against
the corporate party. 89

Where a witness in a civil trial
testifies during direct examination,
but refuses to testify on cross-
examination by invoking his privi-
lege against self-incrimination, the
witness” direct testimony may be
stricken if the witness refuses to
answer questions which are within
the scope of the direct examination
and relevant. 70 Howewver, where the
witness refuses to answer questions
which are merely collateral to his
direct testimony, e.g., those affecting
the witness’ credibility, the witness’
direct testimony need not be
stricken. 7

Conclusion

The need to invoke the privilege
against self-incrimination can arise in
many types of civil lawsuits, e.g.,
fraud. Moreover, in deciding
whether to invoke the privilege,
counsel for a civil litigant must bear
in mind the stage of the proceedings,
the desire to avoid a waiver of the
privilege, and the possible sanctions
for invoking the privilege. However,
if counsel will keep these considera-
tions in mind, he or she can gener-
ally make an informed decision as to
whether to invoke the privilege, and
if so, when,
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